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RECENT IMPORTANT DECISIONS 237 

Ex parte Maier, 103 Cal. 476, 42 Am. St. Rep. 129; State v. Farrell, 23 Mo. 
App. 176. Any conflict which might occur between such statutes and the 
commerce clause of the federal constitution has been overcome by the pro- 
visions of the "Lacey Act," C. 553, 31 Stat. 187. But where the statutes in 
terms neither expressly include nor exclude such outside game, the courts 
are divided as to what constitutes a proper construction. Some do not hesi- 
tate to extend the terms of the statute to the widest limits; Roth v. State, 
51 Ohio St. 209, 37 N. E. 259; Magner v. People, 97 111. 331 ; Phelps v. Racey, 
60 N. Y. 10, 19 Am. Rep. 140. Others limit the statute to game killed or 
captured within the state ; People v. O'Neil, 71 Mich. 325, 39 N. W. 1 ; Com- 
monzvealth v. Wilkinson, 139 Pa. 298, 21 Atl. 14; Commonwealth v. Hall, 
128 Mass. 410, 35 Am. Rep. 387. 

Insolvency — State's Priority Over Other Creditors — Costs Against 
the State. — The State of Maryland filed a petition praying that the receiver 
of The Home Fire Insurance Company be ordered to pay it an insurance 
policy of $17,500.00 and an unearned premium of $747.63 from the first 
funds coming to him. Held, (1) the state on a simple contract claim, has no 
preference over the creditors of an insolvent corporation after the appointment 
of a receiver; and (2) in the absence of express statutory authority costs 
may not be awarded against the state in a civil action. State v, Williams' 
(1905), — Md. — , 61 Atl. Rep. 297. 

This case is based on The State v. The Bank of Maryland, 6 Gill & J. 206, 
where Buchanan, Ch. J., pointed out that the common law rule, (adopted in 
Maryland) giving the state priority over other creditors, applied only "where 
the individual creditor has no antecedent lien overreaching it." Since the state's 
right is inforced by the process in the writ of extent in chief, or in aid, accord- 
ing to circumstances, and this process cannot touch goods bona fide sold or 
tairly assigned to trustees for the benefit of creditors, therefore, when, as in 
this case, the property is transferred to the receiver, before the awarding of 
process, the state's preference is lost — "the right of the state being only 
against the property of its debtor, and not against the property of its debtor's 
creditor." The state cannot say that a pro rata dividend brings its right in 
conflict with the rights of other creditors, and thus entitles it to preference, 
for this would make the transfer to the trustee good and bad at the same 
time. See Marbury v. Brooks, 7 Wheat. 556; also the cases cited in The 
State v. Bank of Maryland, supra. The second point (as to costs) seems 
well settled, Stanley v. Schwalby, 162 U. S. 255; Sandberg v. State, 113 
Wis. 578. 

Insurance— Meaning of "Fire" in a Policy— Does not Mean Smoke 
or Great Heat. — Plaintiff's wool was insured by defendant against direct loss 
or damage by fire. The wool was stored in a warehouse but became entirely 
submerged by water owing to an unusual flood ; and, when the water had sub- 
sided, the wool was found to be very much heated, the strings around the 
wool had apparently burned, and there was smoke and the odor of burnt 
wool in the room where it was stored, although no flame or firelight was to 
be seen. Held, that the damage was not caused by "fire" within the meaning 
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of the policy because the evidence did not show that the internal development 
of heat at any time became so rapid as to produce a flame or a glow. Western 
Woolen Mill Co. v. Northern Assur. Co. of London (1905), (C. C. A. 8th 
Cir.), 139 Fed. Rep. 637. 

It is not a damage by fire where books are charred by steam escaping 
from a leak in the pipes of heating apparatus in a building. Gibbons v. Ger- 
man Ins. & Saz>. Inst. (1889), 30 111. App. 263. A lamp is not a fire so that 
recovery may be had for damages caused by smoke therefrom, when no 
ignition occurs outside the lamp. Fitzgerald v. German-American Ins. Co. 
(1899), 62 N. Y. S. 824. The breaking of plate glass in a store by the explo- 
sion of gas generated from gasoline used to clean clothes, was not caused by 
fire although the explosion was caused by a lighted match. Vorse v. lersey 
Plate Glass Ins. Co. (1903), — la. — , 93 N. W. 569; but see Scripture v. 
Lowell Mutual Fire Ins. Co. (1852), 64 Mass. (10 Cush.) 356, in which it was 
held that, where damage was caused in part by combustion and in part by 
explosion from a lighted match attached to gunpowder, the whole damage 
was caused by fire. Where fire is employed as an agent for the purpose of 
heating a building, the insurer is not liable for the consequences thereof 
as long as the fire is confined within the limits of the agencies employed. 
1 Wood on Fire Insurance, § 103; Cannon v. Phoenix Ins. Co. (1900), 
1 10 Ga. 563, the court in this case, in applying the above principle, holding that 
the insurer was not liable for damages caused by smoke and soot from such a 
fire; but see Way v. Abington Mutual Fire Ins. Co. (1896), 166 Mass. 67, 
where it was held that, where fire in a stove used for heating purposes 
ignites the soot accumulated in the flue and causes smoke and burning soot 
to escape into a room, the resulting damage is a damage caused by fire. 
Insurance covering damage by fire extends to loss occasioned by water used to 
put out the fire and to prevent the further destruction of the insured property. 
Davis & Co. v. Ins. Co. of North America (1897), 115 Mich. 382. 

Intoxicating Liquors — Patent Medicines. — Under a statute requiring a 
license fee from dealers in intoxicating liquors, but permitting the sale of 
patent and proprietary medicines without a license, held, that the jury should 
have been instructed that a shop-keeper, acting in good faith, is permitted 
to sell a patent medicine, as such, even though it contains alcohol, and that 
whether any particular liquid was sold as a medicine or as a beverage, is 
one of fact. State v. Williams (1905), — N. D. — , 104 N. W. Rep. 546. 

The question whether the sale of a given liquid, ostensibly a medicine, 
is or is not lawful, has frequently arisen under prohibitory and license laws 
and at least three methods have been employed by the courts in determining it. 
First, the percentage of alcohol, in conjunction with the various remedial 
ingredients, has been taken as the criterion, and it has been held, where the 
base of the preparation was alcohol, State v. Wilson, 80 Mo. 303, or where 
spirituous liquors formed "an ingredient", State v. Neese, 38 S. C. 261, 16 S. 
E. 893, or made up about 22 per cent, of the mixture, Gostorf v. State, 39 
Ark. 450, that the sale of such liquids came within the provisions of the 
statutes. But the sale of "Lemon Ginger" and "Empire Tonic Bitters," con- 
sisting of about one-third alcohol, has been held not within a statute regu- 



